
The State’s Duty with 
Respect to Health
By its very nature, imprisonment involves the loss of
the right to liberty. However, prisoners retain their
other rights and privileges “except those necessarily
removed or restricted by the fact of their incarcera-
tion.” In particular, prisoners, as every other person,
have “a right to the highest attainable level of physical
and mental health”: the state’s duty with respect to
health does not end at the gates of prisons.

Recommendations on HIV/AIDS and drug use in
prisons have all stressed the importance of prevention
in prisons, and have suggested that condoms, bleach,
sterile needles, and methadone maintenance treatment
be available to prisoners; and have stressed the impor-
tance of providing inmates with care, treatment, and
support equivalent to those available outside.
According to the 1993 World Health Organization
(WHO) Guidelines on HIV/AIDS in Prisons, “[a]ll
prisoners have the right to receive health care, includ-
ing preventive measures, equivalent to that available
in the community without discrimination.” WHO
states that prison administrations have a responsibility
to put in place policies and practices that will create a
safer environment and diminish the risk of transmis-
sion of HIV to prisoners and staff alike. This is con-
sistent with the Mission of the Correctional Service of
Canada, according to which the provision of a “safe,
secure and clean environment that promotes health
and well-being” is a “strategic objective.”

Legal Action by Prisoners
The law could be used to force prison systems to
introduce preventive measures or to hold prison sys-
tems liable for not providing them and for the result-
ing transmission of infections in prison.

In a number of cases, prisoners have already initi-
ated legal action in order to obtain access to condoms
and to methadone treatment. In such cases, this has
provided the catalyst necessary for the institution of
long-recommended changes. Courts have not even
had to rule on the substantive issues raised: govern-
ments and correctional authorities, at least in part
because of these cases, have acted before the courts
forced them to do so, and made condoms and
methadone treatment available.

Further, in at least two cases, Australian prisoners
initiated legal action to secure damages for having
contracted HIV in prison. The first prisoner serocon-
verted while in a maximum-security institution in
Queensland and launched an action for damages for
negligence against the prison system. The second
prisoner testified from his hospital bed that he had
contracted HIV while under the control and custody
of the New South Wales prison authorities, and insti-
tuted a negligence claim against the authorities for
failing to provide him with access to condoms and
sterile needles while he was incarcerated. Because he
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died shortly after the commencement of the pre-trial
hearing and left no estate or dependants, the case
ended with his passing.

Finally, in Canada, a prisoner claims that he con-
tracted HIV in prison because of the prison system’s
negligence, and that, once infected, he did not
receive proper care. He is currently suing the
Correctional Service of Canada for damages.

These legal cases have been important, but it would
be a shame if prisoners were obliged to continue to
have recourse to the courts in order to claim and have
recognized their rights to access preventive means.
There can be no question that the issue of providing
protective means to prisoners would be more appro-
priately dealt with by swift action by correctional
systems than by court action.

Why Should We Care?
Prisoners, even though they live behind bars, are part
of our communities. Most prisoners leave prison at
some point to return to their community, some after
only a short time inside. Some prisoners enter and
leave prison many times. Prisoners deserve the same
level of care and protection that people outside prison
get. They are sentenced to prison, not to be infected:

[B]y entering prisons, prisoners are condemned
to imprisonment for their crimes; they should
not be condemned to HIV and AIDS. There is no
doubt that governments have a moral and legal
responsibility to prevent the spread of HIV
among prisoners and prison staff and to care for
those infected. They also have a responsibility to
prevent the spread of HIV among communities.
Prisoners are the community. They come from
the community, they return to it. Protection of
prisoners is protection of our communities
(United Nations Commission on Human Rights,
1996).

Introduction of preventive measures in prisons, and
providing prisoners with medical care equivalent to
that available outside, is in the interest of all con-
cerned. Any measure undertaken to prevent the spread
of HIV and other infections will benefit prisoners,
staff, and the public. It will protect the health of pris-
oners, who should not, by reason of their imprison-
ment, be exposed to the risk of a deadly condition. It

will protect staff: lowering the prevalence of infec-
tions in prisons means that the risk of exposure to
these infections will also be lowered. It will protect
the public. Most prisoners are in prison only for short
periods of time and are then released into their com-
munities. In order to protect the general population,
prevention measures need to be available in prisons,
as they are outside.
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